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Trends in IIAs: 37 new IIAs concluded 

in 2016

Source: © UNCTAD, WIR17, IIA Navigator.



Source: © UNCTAD, WIR16.

UNCTAD’s Policy Tools: Road map for

IIA reform (2015)



Evidence of IIA reform: Reform-oriented 

provisions in IIAs signed in 2016

1. Preamble references public policy interests as 

treaty objectives

2. Refined definition of investment 

3. Circumscribed fair and equitable treatment

4. Clarification of indirect expropriation 

5. Detailed exceptions from the free-transfer-of-

funds obligation 

6. Omission of the so-called “umbrella” clause 

7. General exceptions

8. Not lowering of standards to attract investment 

9. Promotion of Corporate and Social 

Responsibility standards

10.Limiting access to ISDS

11.Specific proactive provisions on investment 

promotion 

Note: the scope and depth of commitments in 

each provision varies from one IIA to another. 

Source: © UNCTAD, WIR17



Source: ©UNCTAD, WIR17. Note: The numbering refers to “Policy Options for IIAs: Part A. Post-Establishment”, in the 2015 version of 

UNCTAD’s Investment Policy Framework for Sustainable Development. Data derived from UNCTAD’s IIA Mapping Project. 

Evidence of IIA Reform: Comparing old 

and new treaties



Source: ©UNCTAD, ISDS Navigator.

The rate of new treaty-based ISDS cases 

continues unabated, 1987–July 2017



All of today’s known ISDS cases are based 
on treaties concluded before the year 2010

• Old treaties abound
• Old treaties "bite"
• Old treaties perpetuate 

inconsistencies 

Age of IIAs: share of 

IIAs in force, by year 

of signature (per cent)

IIAs invoked in known 

treaty-based ISDS 

cases, by year of 

signature (per cent)

90%

Source: ©UNCTAD, WIR17, IIA Navigator.Source: ©UNCTAD, WIR17, ISDS Navigator.



Overall outcomes ISDS cases, 1987-2016 



Source: © UNCTAD, WIR17.

UNCTAD Policy Tools (2017) – Phase 2 of 
IIA Reform 
10 options for modernizing old-
generation treaties 



Reform options: Actions and 
outcomes



UNCTAD Roadmap for IIA Reform:
Reforming Investment Dispute 
Settlement 



Investment laws
Mostly a developing and transition economy 
instrument

Source: UNCTAD, Investment Laws Database.

Developing economies: 90 

Transition economies: 17

Developed economies: 2

Domestic & foreign investment: 64

Foreign investment specific: 47



Investment promotion driving regulation

Objectives mentioned in investment laws, by category

(Number of laws)

Source: UNCTAD, Investment Laws Database.
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Most investment laws include industry-
specific restrictions

• Negative list approach: 67

• Positive list approach: 8

Entry restrictions in investment laws

(Number of laws)

Source: UNCTAD, Investment Laws Database.
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Industry specific restricitions



Investor rights and guarantees show 
strong similarities to IIAs

Source: UNCTAD, Investment Laws Database.

Investor rights and guarantees in investment laws

(Number of laws)
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Investor obligations, not so common in 
investment laws

Source: UNCTAD, Investment Laws Database.

Investor obligations in investment laws

(Number of laws)
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Investor-State dispute settlement in 
national investment laws may also “bite”

Source: UNCTAD, Investment Laws Database.

Investor–State dispute resolution mechanisms 

in investment laws

(number of laws)

Type of consent to 

international arbitration

25

58

68

Alternative dispute
resolution

Local courts

International arbitration
Case-

by-
case, 

31, 46%

Explicit 
or 

implicit 
consent

, 26, 
38%

Unclear, 
11, 16%

ISDS provisions: 85

Access to domestic courts and international arbitration: 

44 (53%)



Join us for the UNCTAD World 
Investment Forum 2018

Source: © UNCTAD, WIF 2016 Review.

Geneva, Switzerland
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