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UNCTAD’s Reform Package for the 

International Investment Regime

Covering 3 Phases of SD-oriented IIA 

Reform



UNCTAD’s Reform Package for the International 

Investment Regime, soon available in consolidated 

form
• Phase 1

– More than 100 policy options for treaty 

clauses addressing the five priority areas for 

sustainable development-oriented treaty 

making

• Phase 2

– 10 reform mechanisms that countries can 

use to modernize existing old-generation 

treaties

• Phase 3 

– Policy guidance for 3 prongs of action 

towards ensuring overall investment policy 

coherence for sustainable development



Phase 1
UNCTAD’s Road Map for IIA Reform (2015) 

Source: © UNCTAD, WIR16.



Phase 2
UNCTAD’s 10 Options for modernizing the existing stock of old-

generation IIAs (2017)

Source: © UNCTAD, WIR18.



Phase 3 
Enhancing overall investment policy coherence and 

synergies (2018)

3 dimensions

1. Ensuring internal consistency within the country’s IIA network

2. Maximizing synergies between IIAs and the national legal

framework for domestic and foreign investment

3. Managing the interaction between IIAs and other bodies of

international law that also touch upon investment



Trends in IIAs and ISDS

Documenting Progress in SD-oriented 

IIA Reform



The rate of new treaty-based ISDS cases continues 

unabated Trends in known treaty-based ISDS cases, 1987-2017

Source: ©UNCTAD, WIR18, ISDS Navigator.



In 2017 for the first time more treaty terminations 

than new conclusions
Trends in IIAs signed, 1987 - 2017

Source: ©UNCTAD, WIR18, IIA Navigator. 



IIA reform is happening (Phase 1) 
Reform-oriented provisions in IIAs concluded in 2000 compared to 

2017

Source: ©UNCTAD, WIR18.



Source: ©UNCTAD.

Note: Data derived from UNCTAD's IIA 

Mapping Project.

Treaty provisions

Selected ISDS options

Earlier 

BITs

(1959–

2011)

(1,873)

Recent BITs

(2012–2015)

(53)

Limiting treaty provisions subject to ISDS or excluding 

policy areas from ISDS
8% 34%

Limiting time period to submit  claims 5% 45%

No ISDS mechanism 4% 11%

IIA reform is happening, also in dispute settlement 

clauses (Phase 1) 
BITs signed between 1959-2011 compared to 2012-2015



IIA reform is happening (Phase 2) 

UNCTAD’s High-level Annual IIA 

Conference, 9-11 October 2017

More than 300 experts, including 

high-level IIA negotiators, 

representatives from 

intergovernmental organizations, 

civil society, academia and the 

private sector convened in 

Geneva, Palais des Nations.

Source: ©UNCTAD, WIR18.



Phase 3 of IIA Reform

Going beyond IIAs



Improving investment policy coherence and synergies

Phase 3 of IIA Reform aims at enhancing investment policy

coherence and synergies, a challenge that is also identified as the

fifth priority area for IIA reform:

3 dimensions of IIA reform

Dimension 1: Ensuring internal consistency within the country’s IIA

network

Dimension 2: Maximizing synergies between IIAs and the national

legal framework for domestic and foreign investment

Dimension 3: Managing the interaction between IIAs and other

bodies of international law that also touch upon investment



Two issues to 

consider

Policy coherence does not necessarily require uniform legal

language

• Rather, mutually supportive policies allow countries the flexibility to

decide where on the scale between consistency and divergence

individual policy interactions should be placed

Achieving a satisfactory level of investment policy coherence is 

not instantaneous

• A country’s shift towards sustainable development-oriented

investment policymaking will almost always produce a temporary

phase of inconsistency



Dimension 2 (of the 3rd Phase) of IIA Reform
IIAs and national legal policy frameworks for investment: structural 

and contextual differences

Source: ©UNCTAD, WIR18.



Dimension 2 (of the 3rd Phase) of IIA Reform
Challenges arising from the interaction between IIAs and the 

national legal framework for investment

• Policymakers in charge of national and international investment policies

might be operating in silos and create outcomes that are not mutually

supportive or conflicting

• Incoherence (e.g. between a clearly defined FET clause in one or several

IIAs and a broad FET clause in an investment law) may have the effect of

rendering IIA reform ineffective. Similarly, broadly drafted provisions in

“old” IIAs risk cancelling out reform efforts in new, more modern investment

laws

• Incoherence between investment laws and IIAs may also create ISDS-

related risks when national laws include advance consent to international

arbitration as the means for the settlement of investor–State disputes, which

could result in parallel proceedings



Dimension 2: Example 1
Selected provisions in national investment laws

Source: ©UNCTAD, WIR18.



Types of consent to international arbitration in national investment laws (Per 

cent, total = 66)

Dimension 2: Example 2
ISDS: facts, figures and risks

Source: ©UNCTAD, WIR18.



ICSID-registered cases based on national laws

Dimension 2: Example 3
ISDS: facts, figures and risks (continued)

Source: ©UNCTAD, WIR18.



Dimension 2 - Policy options
IIAs and the national legal framework for investment: entry points 

for maximizing synergies

Source: ©UNCTAD, WIR18.



What’s Next?



Holistic: looking at IIAs in their entirety 

• IIA reform should be comprehensive: procedural aspects, but also
substantive standards of protection

• Reform should extend not only to future, but also to existing treaties, and 
beyond IIAs

Inclusive: ensuring an inclusive and transparent process 

• Addressing the "development challenge" (rule-takers) and involving other 
stakeholders

Sustainable: not losing sight of the bigger picture

• Shaping the process so that it effectively pursues the overarching 
objective of sustainable development

The way forward for IIA reform 



• Reform of international policymaking is not enough - domestic capacity-

building is also required

• UNCTAD stands ready to assist with technical assistance and 

capacity-building, policy tools and consensus building

UNCTAD policy tools are covering

• Three “phases” of reform

• Applied across UNCTAD’s three pillars of activities 

The way forward for IIA reform (Continued) 

Sustainable: not losing sight of the 
bigger picture



UNCTAD High-level IIA Conference at the 

World Investment Forum 2018

Phase 3 of IIA Reform
24 October 2018, Palais des Nations, Geneva



THANK YOU!



UNCTAD’s online databases: Helping researchers and

policymakers in keeping informed of the developments

in an ever-growing universe of ISDS cases

The ISDS Navigator

• A comprehensive and 

regularly updated collection of 

treaty-based international 

arbitrations between investors 

and States

• Contains essential information 

about each ISDS case

• Offers user-friendly tools to 

search  and filter the data

http://investmentpolicyhub.unctad.org/IS

DS

http://investmentpolicyhub.unctad.org/ISDS


UNCTAD’s online databases: Helping researchers and 

policymakers in keeping informed of the 

developments in an ever-evolving IIA regime (cont’d)

The IIA Mapping Project

• A collaborative initiative 

between UNCTAD and 

universities worldwide to map 

the content of IIAs

• Over 1.900 IIAs have been 

mapped to-date, for over 100 

features each

• Serves as a tool to understand 

trends in IIA drafting, assess the 

prevalence of different policy 

approaches and identify treaty 

examples

http://investmentpolicyhub.unctad.

org/IIA/mappedContent#iiaInnerM

enu

http://investmentpolicyhub.unctad.org/IIA/mappedContent#iiaInnerMenu


UNCTAD’s online databases: Helping researchers and 

policymakers in keeping informed of the developments 

in an ever-evolving IIA regime

The IIA Navigator

• The world’s most comprehensive free 

IIA database, with over 3.300 

investment treaties and model 

agreements

• Allows for advanced searches of IIAs 

by type, geography, status and full 

text

• Provides analysis on the latest policy 

developments

http://investmentpolicyhub.unctad.org/IIA

http://investmentpolicyhub.unctad.org/IIA

