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Overview

The first round of negotiations was held in May
2013, and by August 2017 19 rounds had taken
place, as well as several RCEP ministerial
meetings.

Regional Comprehensive Economic Partnership
(RCEP) was launched in November 2012 and
negotiations began in May 2013.

The objective of launching the RCEP negotiations was

"to achieve a modern, comprehensive, high-quality and
mutually beneficial economic partnership agreement among
the ASEAN Member States and ASEAN’s FTA Partners" that will
"“cover trade in goods, trade in services, investment, economic
and technical cooperation, intellectual property, competition,
dispute settlement and other issues."

Negotiations have become more complex, with around 700

officials ingathering for negotiations in 2017, compared to 60
delegates at the meetings in 2013.
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Overview

The RCEP negotiation This Presentation focuses
includes: on investment

trade in goods, trade in services, investment,
economic and technical cooperation,
intellectual property, competition, dispute
settlement, e-commerce, small and medium
enterprises (SMEs) and other issues.

Potential to consolidate numerous ETAs Ppotential to consolidate investment rules

advances in the region

while giving a center, in particular, to the
management to investment disputes in Asia
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Investment Protection in RCEP
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Lessons from arbitration practice

In the context of ISDS

some provisions have

gained a considerable
Importance
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RCEP draft FET Clause

Article XX
TREATMENT OF INWNESTMEMNT /
MIMIMUM STANDARD OF TREATMENT

1. Each Party shall accord to cowvered investments fair and equitable
treatment and full protection and securnty in accordance with customary
imMtematonal law.

2. For greater certainty., paragraph 1 prescribas the customary
internatiornal law minimum standard of treatment of aliens as the mindimuonm

standard of treatmeant to be afforded to coverad imvestmenits.

3. The concepts of “fair amnd equitable treatment™ and “full protection and
security”™ do not require treatment in addition to or beyond that which is regquired
by that standard, and do not create additonal substantive rnghts. The obligation in

paragraph 1 to provide: "

(a) fair amd equitable treatment refers to the obligation not to deny justice
in crmminal, cihvil, or adminstratwve adjudicatory proceedings in

accordance with the pnmciple of due process of law and;

(b) full protection and security refers to the reguirements on eachfa Party
to prowvide the level of police protecton required wnder customary
intemational law.

3. A determination that there has been a breach of amother prowvision of this
Agreement, or of a separate international agreement, [does/shall]] not establish
that there has been a breach of this Ariicle.
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What does Fair & Equitable Treatment mean?

-1-

Consistency (legitimate
expectations, stability)

By examining the circumstances in
which states have been found to have
violated or not violated the standard,
one can identify the extent to which
the awards have given more specific
content to 5 principles.

-5- -2
Transparency? Nondiscrimination
. * Indeed, a violation of the FET standard sometimes
NE: many of the awe,rd‘s apply more rests on behavior that is contrary to multiple - 4 -
than one principle. principles at the same time.

Reasonableness -3-
(freedom from
. Due process
coercion and
harassment)
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FET (1) Lack of consistency

Consistency principle also may be
violated not by changes in the law over
time, but by taking inconsistent
positions simultaneously.

As the tribunal explained, Chile has

*“an obligation to act coherently and apply its
policies consistently.”

MTD Equity Sdn.

06/11/2017 165-166

In MTD Equity v. Chile, a case arising
under the Malaysia-Chile BIT, Chile had
induced a Malaysian company to invest
in building a planned community.
eSubsequently, the Malaysian company learned
that construction of the community would

violate local zoning laws and thus the work could
not be performed.

Chile had adopted two inconsistent
policies simultaneously
*(1) encouraging an investment at the national

level (2) that it simultaneously forbade at the
local level!

The tribunal held that

* “approval of an investment by the [Chilean
Foreign Investment Commission] for a project
that is against the urban policy of the
Government is a breach of the obligation to treat
an investor fairly and equitably.”

Bhd. v. Republic of Chile, ICSID Case No. ARB/ 01/7, Award, (May 25, 2004)



FET (2) Reasonableness

In Vivendi v. Argentina, a case arising under the

e e Armarife A Tribunal found that

after sharp rate increases and a
temporary but harmless discoloration
of the water had stirred local
opposition,

Claimants’ investment had obtained
a concession to operate a water

distribution system undergoing
privatization.

Further, after the investment sought to
terminate the agreement and to institute
arbitration under the BIT, Argentina enacted
legislation to prevent the investment from
pursuing collection lawsuits or enforcing debts,
measures that the tribunal found to constitute

“a vindictive exercise of sovereign

power aimed at punishing . .. [the

investment that] cannot plausibly
be justified.”

Compagnia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Arg. Republic, ICSID

06/11/2017 Case No. ARB/97/3, Award (Aug. 20, 2007) para 7.4.45
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FET (3) Denial of justice

In Bayinder v. Pakistan, the claimant
argued that it did not receive due
process before the Pakistani courts

Citing a letter written by one government official to
another

Letter predicting that Pakistan would prevail in a local
court action brought by the claimant against a Pakistani

government agency challenging the constitutionality of a
contract termination.

06/11/2017

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pak., ICSID
Case No. ARB/03/29, Decision on Jurisdiction (Nov. 14, 2005) 252

The claimant also alleged that the
lack of independence of the Pakistani
judiciary was notorious

Here too, tribunal found no evidence supporting that
allegation
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Transparency: a criterion in the making

. ”Co.nduct whiqh is unjust, e “while a requirement for
arbitrary, unfair, discriminatory transparency may not at present
or in violation of due process be proven to be part of the

has also been noted by NAFTA
tribunals as constituting a
breach of fair and equitable

customary law standard, as the
judicial review of Metalclad

treatment, even in the rightly concluded, it is
absence of bad faith or nonetheless approaching that
malicious intention on the part stage. Indeed, it would be

of the state. Transparency as difficult today to justify the
noted was unsuccessfully appropriateness of a secretive

linked to this concept” regulatory system”

Merrill & Ring Forestry L. P. v. Government of Canada, UNCITRAL, ICSID . '
Administrated, Award, 31 March 2010, para 208 and 231 (c) Julien Chaisse CUHK 12



FET Lessons

Awards have not always given those FET principles their full potential

scope.

e Principle of consistency, in fact, permits some inconsistency, while the principle of
nondiscrimination permits some discrimination.

e Principle of transparency rarely has offered a basis for an award in favor of the claimant,
except in combination with another principle.

e Principle of due process similarly has been of little significance to date.

e Consistency and nondiscrimination are likely to reach full potential soon while transparency,
due process are likely to gain importance in coming decade
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Contrasting with Viet

Article 14
Treatment of Investment

1. Each Party shall accord fair and equitable treatment and full protection and security to
investments and investors of the other Party in its territory in accordance with paragraphs 2 to

7.

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph |
where a measure or series of measures constitutes:

a. Denial of justice in criminal, civil or administrative proceedings; or
b. Fundamental breach of due process in judicial and administrative proceedings;

¢. Manifest arbitrariness; or

d. Targeted discrimination on manifestly wrongful grounds, such as gender, race
or religious belief; or

e. abusive treatment such as coercion, abuse of power or similar bad faith
conduct. or

f. A breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article.

3. Treatment not listed in paragraph 2 can also constitute a breach of fair and equitable
treatment where the Parties have so agreed in accordance with the procedures provided in
Article X.6 (Amendments).

nam-EU (2017)

Article XX
TREATMENT OF INVESTMENT /
MIMIMUM STANDARD OF TREATMENT

1. Each Party shall accord to covered investments fair amnd equitable
treatment and full protection and secunty in accordance with customary
intematonal law.

2. For greater certainty. paragraph 1 prescribes the customary
international law minimumn standard of treatment of aliens as the mMiMimuum

standard of treatment to be afforded to coveraed imnvestments.

3. The concepts of “fair and equitable treatmemnt™ and “full protection and
secunty” do not require treatment in additon to or beyvond that which is required
by that standard, and do not create additonal substantve nghts. The obligation in

paragraph 1 to provide: ™%

(a) fair and equitable treatment refers to the obligation not to deny justice
im cnrminal, civil, or administratiwve adjudicatory proceedings Iin

accordance with the pnnciple of due process of law and;

() full protection and secunty refers to the requirements on eachi/a Party
to provide the level of police protecton required wunder customary
intematonal law.

3. A determination that there has been a breach of amother provision of this
Agreement, or of a separate international agreement, [doesfshall] not establish
that there has been a breach of this Arficle.
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Lessons from recent practice

6/11/2017

In the context of ISDS

some provisions have

gained a considerable
Importance

(c) Prof. Chaisse CUHK
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RCEP draft MEN Clause

6/11/2017

Article XX
MOST FAVOURED NATION TREATMENT

1. Each Party shall accord to investors of [anotherfany other] Party
treatment mo less favowrable than that 1t accords, In ke circumstances, to
imvestors of any other Party or of any non-Party with respect to the establishmeni,
acquisition, expansion, management, conduct, operation, and sale or other

disposition of imvestments in its temitorny.

2. Each Party shall accord to covered investments treatment no less
favourable than that it accords, in like circumstances, to investments In its
temtory of any other Party or of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other

disposition of imestments.

3. Faragraphs 1 and 2 of this Arficle shall not be construed to oblige any
FParty to extend to the investors of another Party or covered investiments any
treatment, preference or pnvilege by virtue of any bilateral or multlateral
agreemeant relating to investmeant in force or signed pror to the date of entry i nto
force of this Agreement. 17

4. For greater certainty, the treatment referred to 1in this Arocle does mot

encompass dispute resolution procedures or mechanisms such as thoss included
in Section B of this Chapter.

(c) Prof. Chaisse CUHK
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MFN clause

China

China-Egypt is the “basic
treaty”

Egypt-Malaysia is the
“third-party treaty”

Chinese investors may
invoke “basic treaty”
MFN to claim a more

favourable right in “third- USA France

party” treaty Malaysia

06/11/2017 (c) Julien Chaisse (CUHK) 17




MFN and Fair (and FET)

Bayindir v Pakistan (2009) found that
FET could be read into the base treaty,

the Pakistan-Turkey BIT even though It should be the Pakistan-Switzerland
there was no FET clause therein. treaty on the ground that it was the
eBecause wording of the MFN clause + all other later in time

Pakistanese BIT incorporate FET!

ebecause the Preamble referred to the fair and
equitable standard as well

*NB: It should be noted that this was a decision
on jurisdiction and that the finding was only a
prima facie finding

Tribunal concluded “prima facie
Pakistan was bound to treat
investments of Turkish nationals fairly
and equitably”.

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/03/29, Award, 27 August 2009 at 153-160 and 163-167
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MFN / FET Success Story...

06/11/2017

Rumeli Telekom v. Kazakhstan Award finds
that the State breached its obligation to
accord the investor the fair and equitable
treatment imposed on the respondent by
virtue of an MFN clause

eRumeli Telekom A.S. and Telsim Mobil Telekomunikasyon

Hizmetleri A.S. v, Republic of Kazakhstan, ICSID Case No.
ARB/05/16, Award, 29 July 2008 at 581, 591, 609.

ATA v. Jordan Award applies an MFN clause to
import a fair and equitable treatment and
treatment no less favourable than that
required by international law clause

*ATA Construction, Industrial and Trading Company v.

Hashemite Kingdom of Jordan, ICSID Case No. ARB/08/2,
Award, 18 May 2010 at 16

Paushok v. Mongolia Award on Jurisdiction
and Liability holds that the BIT's MFN clause
allows for the integration into the treaty of
the broader provisions FET clauses contained
in the U.S.-Mongolia BIT and the Denmark-
Mongolia BIT

eSergei Paushok, CJSC Golden East Company and CJSC
Vostokneftegaz Company v. Government of Mongolia,
Award on Jurisdiction and Liability, 28 April 2011 at 254,
570-573, 596, 602, 609

Al-Warraq v. Indonesia Final Award is of the
view that the MFN clause applies to import
other clauses as long as the ejusdem generis
rule applies; the claimant is entitled to fair
and equitable treatment protection through
the OIC Agreement's MFN clause

eHesham Talaat M. Al-Warraq v. Republic of Indonesia,
UNCITRAL, Final Award, 15 December 2014 at 551-555.

(c) Julien Chaisse CUHK
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MFN and Umbrella Clause

EDF v. Argentina Award finds that the
applicable treaty's MFN clause permits
recourse to the "umbrella clauses" of third-
country treaties

In doing so, the tribunal notes that it takes no
position on the debate over the interaction of
MEFN clauses with jurisdictional and
procedural requirements

06/11/2017

*EDF International S.A., SAUR International
S.A. and Ledn Participaciones Argentinas
S.A. v. Argentine Republic, ICSID Case No.
ARB/03/23, Award, 11 June 2012 at 930-
936

(c) Julien Chaisse CUHK

e Mr. Franck Charles
Arif v. Republic of
Moldova, ICSID
Case No.
ARB/11/23, Award,
8 April 2013 at 396
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MFN and “effective means”

Delay by Indian courts violated India’s obligation to provide White Industries

with an “effective means’ of asserting claims and enforcing rights.”

e Despite the fact that the India-Australia BIT does not mention or include such a duty for host
states...

e White Industries could borrow the ‘effective means’ provision present in the India-Kuwait BIT by
relying on the MFN provision of the India-Australia BIT.

e Balance can be subverted only if the MFN provision is used to borrow a beneficial dispute
resolution provision from another BIT. (para 11.2.2)

e Borrowing beneficial substantive provision from a third-party treaty does not subvert the
negotiated balance of the BIT, but rather achieves the result intended by the incorporation of the
MFN provision. (para 11.2.3 and 11.2.4)

White Industyjes/Austrglia Limited v The Republic of India, UNCITRAL 2011 (c) Julien Chaisse CUHK 21



Contrasting with Vietham-EU (2017)

Article XX
MOST FAVOURED NATION TREATMENT

1. Each Party shall accord to investors of [anotherfany other] Party
treatmeaent o less favourable than that it accords, in like circumstances, to
imvestors of any other Party or of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other

disposition of investments In its temtony.

2. Each Party shall accord to cowvered investments treatment no less
favourable than that it accords, in like circumstances, to Investments In its
temtory of any other Party or of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other

disposition of investments.

3. Paragraphs 1 and 2 of this Article shall not be construed to oblige any
Farty to extend to the investors of amother Party or covered investments any
treatment, preference or prvilege by virtue of any bilateral or muklilateral
agreement relating to investment in force or signed prior to the date of entry into

force of this Agreement. 17

4. For greater certainty, the treatment referred to in this Article does not

encompass dispute resolution procedures or mechanisms such as those included
in Section B of this Chapter.

6/11/2017 (c) Prof. Chaisse CUHK

Article 4
Most Favoured Nation Treatment

Each Party shall accord to investors of the other Party and to their investments as regards
the establishment of an enterprise in its territory, treatment no less favourable than the
treatment it accords, in like situations, to investors and their investments under free trade
agreement the former Party is negotiating on [17 July 2015].

Each Party shall accord to investors of the other Party and to their investments as regards
their operation in its territory, treatment no less favourable than the treatment it accords,
in like situations, to investors and investments of any non-Party

Paragraph 1 and 2 shall not apply to the following sectors:

- Communication services, except for Postal services (CPC...) and Telecommunication
services (CPC..);

- Cultural, Sports and Recreational services;

-Fishery and aquaculture;

-Forestry and hunting;

-Mining, including oil and gas.

Paragraph 2 shall not be construed to oblige a Party to extend to the investors of the other
Party or their investments the benefit of any treatment granted pursuant to any bilateral,
regional and/or international agreements that entered into force before the entry into force
of this Agreement

Paragraphs 1 and 2 shall not be construed to oblige a Party to extend to the investors of
the other Party or their investments the benefit of:

(a) any treatment granted as part of a process of economic integration, which
includes commitments to abolish substantially all barriers to investment among
the parties to such a process, together with the approximation of legislation of
the parties on a broad range of matters within the purview of this Agreement'? .

(b) any treatment resulting from any international agreement for the avoidance of
double taxation or other international agreement or arrangement relating
wholly or mainly to taxation.

(¢)  any treatment resulting from measures providing for the recognition of
qualifications, licences or prudential measures in accordance with Article VII
of the General Agreement on Trade in Services or its Annex on Financial
Services

"For greater certainty, the 'treatment' referred to in paragraphs 1 and 2 does not include

international dispute resolution procedures or mechanism, such as those included in Section 3,
provided for in any other bilateral, regional and/or international agreements. Substantive
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Concluding remarks

Asia-Pacific region is in the midst ¢
unprecedented economic growth.

Foreign investment inflows
and outflows are at historic highs.

Investment protection instruments
like l1l1As continue to be critical to
the investment framework of the

region.

Recent treaties (ACIA,
Vietnham-EU, ASEAN-
HK...) and ongoing
negotiations (RCEP...)

6/11/2017 (c) Prof. Chaisse CUHK

Past cases should
provide the road map
for further Il1As

reform (and ISDS
reshaping)
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Thank you and keep in touch

Tel: (352 3943 14900
Fax: (352 2894 2505

Email: julien.chaisse@cuhkedu.hk

Office: Room 523,
Faculty of Law,
a/F, Lee Shau Kee Building,
The Chinese Liniversity of Hong Kong
Sha Tin, NT, Hong Kong SAR

CUHK Faculty of Law
http://www.law.cuhk.edu.hk/people/chaisse-julien.php
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